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UNITED STATESDISTRICT COURT
DISTRICT OF NEW JERSEY

AFP 104CORP., : Civil Action No.: 13-4071PGS)(LHG)
Plaintiff, Memorandum & Order
V.

COLUMBIA CASUALTY COMPANY,

Defendant.

SHERIDAN, U.S.D.J.

Plaintiff insured , AFP 104 Corp.(*AFP”), broughtthis actionagainstDefendaninsurer,
Columbia CasualtyCompany(“Columbia”), seeking coverage undercammercialinsurance
policy for allegeddamagesarising out of Hurricane Sandy. Presentlybefore the Courtis a
motion (ECF No. 3) by Defendantto dismissPlaintiff’s complaintfor failure to statea claim
pursuanto FederalRule of Civil Procedure 12(b)(6Rlaintiff claimsthat Defendantwrongfully
refusedto pay for lossessustainedto Plaintiff's insured property duringdurricane Sandy.
Plaintiff seeksa declaratoryjudgmentthat the policyit procuredfrom Columbia provides
coveragdor its lossesaswell asdamagesagainstDefendantfor breachof contract.Defendant
movesto dismissPlaintiff's action and contendshat AFP’s lossesdo not exceedthe policy’s
applicabledeductible Defendant’Brief in Supportat 4.

Having considerethe submissions of thearties,the Courtdecidesthe motion on the
papersin accordancevith FederalRule of Civil Procedue 78. For the reasons outlined below,

Plaintiff's motionto dismissis denied.
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The Policy *

From March 1, 2013 throughrebruaryl, 2013 ,AFP wasthe “Named Insured” under a
first-party property insurance policgsuedby ColumbiacoveringOceanPlaceResortand Spa
locatedat OneOceanBoulevardin Long Branch,NJ (the “Resort”). See Policy No. 4025886185
(ECFNo. 7, Ex. A).? The policy insured th&Resortagainst‘risks of physicalloss or ofdamages
to property”,coveringdamagedgropertyat replacementalue. Id. at 16.

In additionto coveringpropertydamagethe policyfurther provded a number of Time
Element” coverages,ncluding Business Interruptiorenial of Accessby Civil Authority,
IngressEgressand Service Interrugion. Id. Business Interruption coverageas providedfor
“loss resulting from necessaryinterruption of businessausedby direct physical loss of or
damagedo coveredproperty”, while Service Interruption coverage ag extendedto provide
coverageto the insuredwhen unowned propertyis damagediriggering a sequence ofvents
which directly damages propertycoveredunder the policy.ld. at 20, 32.

The policy containstwo relevantdeductible provisionsThe first provision setsforth a

basedeductibleof $10,000asfollows:

1 In addressing motionto dismissunderRule 12(b)(6),the courtis “requiredto acceptastrueall factual

allegationsn the complaintanddrawall inferencesfrom thefactsallegedin thelight mostfavorablé to the
plaintiff. Phillips v. County of Allegeheny, 515F.3d224,228(3d Cir. 2008).Accordingly,thefactsrecitedbelow
aretakenfrom Plaintiff samendedomplaintunlessotherwiseindicatedanddo not representhis Court'sfactual
findings.

2z Although AFP did not attachthe referencedNWS reportsto its Complaint,this Courtmay considerthemon
this motion. As both partieshaveacknowledgedin decidinga motionto dismiss,the Courtmayconsider‘the
Complaint,exhibitsattachedo the Complaint,mattersof public record,andundispuédly authenticdocumentsf the
Plaintiff's claimsarebasedn thosedocuments.Pension Ben. Guar. Corp. v. White Consol. Indus., Inc., 998.F.2d
1192,1196(3d Cir. 1993).



All claimsfor loss,damage®r expensecoveredunderthis policy andarisingout
of or resultingfrom any oneOccurrenceshall be adjustedasoneclaim. Exceptas
provided belowfrom the amount ofachsuchadjustedioss the sum of $10,000
shall be deductedbefore the Companyshall be liable for any loss, damagesor
expenseovered.

Exceptasprovided belowjn theeventof any oneOccurrenceavhereone ormore
deductibles applythetotal to be deductedshall not exceedthe largestdeductible
applicable.

Id. at 16. The second provisiosetsforth aNamedStormdeductible of $nillion per
occurrenceasfollows:
d. (1) As respectossor damagedueto wind or hail associatedvith aNamed

Storm occurringat all Locations, exceptionasmay befurther provided below, the
deductibleshallbe SEEBELOW per Occurrence

Three Percent(3%) for physical damageand Time Element combined(sic),
subjectto aminimum of $1,000,00(eroccurrence.

Id. at 63. Notably, thepolicy defines a ‘NamedStorni asfollows:

A stormthat hasbeendeclaredto be anamedtropical storm or hurricaneby the
U.S. NationalWeatherServiceor other government authority includihgrricane
or tropical stormspawnedornado(s) omicroburst(s).The namedtropical storm
or hurricaneand endswhen the National WeatherServiceofficially declaresthe
named tropical storm or hurricane permanently downgradedto a tropical
depression.

Id. at 54.

Procedural History

TheNational WeatherService(*“NWS”) routinely conductserviceassessment®
evaluatdts performancafter significanthydrometeorologicaceanographiar geological
eventsIn May 2013,expertsfrom theNWS issueda comprehensiveeportsummarizingand
analyzingtheeventsgiving riseto presentaction Thatreportbegamasfollows:

On October 22-29, 2012, Hurricane/Post-Tropical CycBaedymovedfrom the

Caribbeanto the U.S. Eastern Seaboard,ultimately making landfall near
Brigantine, NJ, around 7:30 p.m. orOctober 29. The storm resultedin an



enormousimpact to life and property in both the Caribbeanand continental

United States. The National Hurricane Center’'s Tropical Cyclone Report

estimatedthe death count from Hurricane Sandyat 147 direct deaths.Sandy

damagedr destroyedat least650,000 houseandleft approximately8.5 million
customerwithout power duringhe stormandits aftermath.The effectsof Sandy
extendedasfar westasWisconsin.This late seasorstormalsogeneratedlizzard
conditionsin westernNorth Carolinaand West Virginia, resultingin snowfall
totalsashigh as3feet.

Stormsurgecreatedsome of the moslevastatingmpacts,including floodingin

New York City’s subway tunnelsyater overtopping runwayat La Guardiaand

Kennedyairports, and damageto the New Jasey Transit Systemestimatedat

approximately$400million.

NWS ServiceAssessmentliurricane/Postropical CycloneSandy Prefaceat iv (May 2013)
(internalreferenceomitted)®

In the aftermath of Hurricane Sandy, AFP submitteda claim to Columbia, seeking
coverage under the policfor $774,562.32in damagessustainedin the storm. See Pl.’s
Complaintat 1 18-19.AFP estimated that the Resortsustainedapproximately$106,917.16n
direct property damage and $667,645ia6 ime Elementlossesand propertydamagerelatedto
aninterruption ofelectricalservicesollowing thestorm.ld.

In aletterdatedJanuary29, 2013, Columbideniedcoveragdor AFP’s claimedloss on
the groundshatPlaintiff’s total loss ($774,562.32) did nekceedheapplicableNamedStorm
deductible of[t]hree Percen(3%) for physicaldamage and@ime Elementcombinedsic),
subjectto aminimumof $1,000,00(@er occurrence.Certificationof PaulE. Breene Esq.,Ex. 1
at 77 (ECFNo. 7). Theletterstated “[y]Jour combinedossesarelessthanyour NamedStorm

Deductibleand ColumbiaCasualtyCompanywill not be makingpaymentdor your recent

HurricaneSandydamages.Td.

3 http://www.nws.noagov/os/assessments/pdfs/Sandpii8
4 As notedin Columbias denial letter, datedJanuary?29, 2013, AFP submittedestimatedrom Mark Milner of

Groves& PowerCatastrophespecialistsand NicholasKing of J. Smith Lanier & Company.See Certification of
PaulE. BreeneEsq.,Ex. 1at77 (ECFNo. 7).



On May 6, 2013,AFP filed suitagainstColumbiain the Superior Court dilew Jersey,
Law Division, Monmouth CountyDocket No. 1852-13,“for declaratoryjudgment,breachof
contractand otherrelief arisingfrom ColumbiaCasualty’srefusalto pay”. Notice of Removal,
ECFNo. 1, Ex. A at 6. On July 1, 2013, Columbia properhgmoved the caseto this Courtby
invoking theCourt’sdiversityjurisdiction pursuanto 28 U.S.C. §§ 133and1441.1d.

On July 8, 2013, Columbiéled the instant motiorto dismissAFP’s complaintpursuant
to Fed.R. Civ. P.12(b)(6).

.

FederalRule of Civil Procedure 12(b)(6) providdgkat a court may grant a motion to
dismissif the complainfails to statea claim uponwhich relief canbe granted When reviewing
a moton to dismiss on the pleadingbe courtmust “must accept all fagal allegations in the
complaint as true, construe the complaint in the light favorable to the plaintifi)lamdtely
determine whether plaintiff may be entitled to relief under any reasonable geaflithe
complaint.” Mayer v. Belichick, 605 F. 3d 223, 229 (3d Cir. 2010)n order“[t]jo survive a
motion to disniss, a conplaint must contain sufficient factuahatter, accepted as true, to ‘state a
claimto reliefthat is plaisible on its face.”Ashcroft v. Igbal, 129 S. Ct. 19371949(U.S. 2009)
(quoting Bell Atlantic Corp. v. Twombly, 550 U.S. 544, 570 (2007)A claim is not facially
plausible unless it has factual content sufficient to allow a court to reasonabiyrdr inference
that defendant is liable for the alleged miscondudt. The touchstone of this analysis “is
whether the parties’ wepllead allegations can sustain the causes of action allegité v.

Rick Bus Co., 743 F. Supp. 2d 380, 384 n.6 (D.N.J. 2010). Tihied Circuit summed it up thus:

5 AFP is a Nevadacorporationwith its principal placeof businessn Long, Branch,New Jersey.Columbiais an
lllinois corporationwith its principal placeof businessn Chicago,lllinois. In thatregard,the partiesare diverse.
Giventhatthe amountin controversyexceedss75,000,the Courtis satisfiedthat Defendant'sremovalwas proper.
See 28U.S.C.§81332,1441.



“stating ... a claim requires araplaint with enough factual rttar (taken as true) to suggest the
required element. This does not impose a probability requirement at the pletdjag =it
insteadsimply calls for enough facts to raise a reasonable expectation tbavetig wil reved
evidence ofthe necessary elemenfhillips, 515 F.3d at 234qyuoting Twombly, 127 U.S. at
1965)(internal quotations and citations omitted)

While a court will accept welbled allegations as true for the purposes of the motion, it
will not accept bald assertions, unsupported conclusions, unwarranted inferene&@sgping
legal conclusions cast in the form of factual allegati@ss.lgbal, 129 S. Ct.1937, 195QU.S.
2009) Morse v. Lower Merion School District, 132 F.3d 902, 906 (3d Cir.1997Therefore, “a
court considering a motion to dismiss can choose to begin by identifying pledthhgsecause
they are no more than conclusions, @oé entitled to the assumption of trutldbal, 129 S.Ct.
at 1949. Ultimately,"a complaint must do more than allege the plaintiff's entittlement to relief. A
complaint has to ‘show’ such an entitlement with its factSéwler v. UPMC Shadyside, 578
F.3d 203, 211 @ Cir. 2009).

1.

The complaintin this caseallegesthat Columbiabreachedts obligation under the policy
to provide coveragdor the lossessustainedby AFP. Columbiaarguesthat Plaintiff's claim
should bedismissedecausepursuanto the plain language of the polic\AFP is not entitledto
coverage Specifically, Columbia contendshat its applicationof the NamedStorm deductible
was properin that “applying the plain languageof the policy,Sandybecamea NamedStorm
when it was declareda tropical storm, andit neverceasedo be aNamedStorm because...a

downgradeo atropicaldepressiof} neveroccurred.Def.’s Replyat 2.



Plaintiff maintainsthat Defendantsapplication of the Named Storm deductiblewas
impropergiven that“the ‘legal triggers’...[were]not beenmet for the NamedStorm Deductible
in the ColumbiaCasualtyPolicy.” Pl.'s Opp.at 10. AFP argueghat“the merefact thatthe storm
thatcausedAFP 104’s propertydamageandmay havecausedts Time Elementloss tad aname
is not enougho triggerthe‘NamedStormDeductible’'which would eviscerateAFP’s otherwise-
coveredclaim.” Pl.'s Opp.at 7.

In this respectboth partiesrely upon areadingof the policyto supporttheir respective
positions.“T]hereis no disputdhatif theNamedStormdeductibleapplies, AFP is notentitledto
coveragebecausets losses do noexceedthe deductible.”Def.’s Brief at 9. The only issuetruly
in dispute asit pertainsto this motion,is whetheror notDeferdantsproperlyappled the Named
Stormdeductibleto precluderecoveryfor Plaintiff’'s lossesdueto Sandy.

In a dispute oveinsurancecoveragea plaintiff bearstheinitial burdenof establishing
thatcoveragesxistsunder the policySee, e.g., Reliance Ins. Co. v. Armstrong World Indus.,

Inc., 292N.J. Super. 365, 377 (Apfiv. 1996)(burdenis on the insuretto bring theclaim
within thebasictermsof the policy”). The purpose of the instantotionis to testthesufficiency
of thecomplaint,andassessvhetherPlaintiff is entitledto offer evidencan support otheir
claim. See Kost, 1 F.3dat 183; Twombly, 550U.S.at 563 n. 8In orderto preventdismissalthe
Court musdetermineghatPlaintiff hasallegedfactualallegationssufficientto stateplausible
groundsfor relief. Here,theplausibility requirements satisfiedif Plaintiff's pleadingsare
sufficientfor the Court tadrawthe reasonablaferencethatthe NamedStormdeductible should

not applyto barrecoveryof AFP’s claimsfor damagedausedy Sandy.



Whenviewing Plaintiff's complaint undethesestricturesthe Court findghatthe
allegationssupportingAFP's claim aresufficient,wherePlaintiff's complaintis basedjn

relevantpart,on thefollowing crucialallegations:

Upon landfall in New Jersey,Sandywas characterizeds a posttropical storm.

The Resortsuffereddirect property damagand consequenfime Elementloss

from Sandy...ColumbigCasualty’sposition, that the AFP 104 lossis subjectto

the Named Storm Deductible,is wrong and is in breachof the Policy.[][T]he

NamedStormDeductible cannatnddoes not applyo AFP 104’sclaim.
Pl.’s Complairt at 11 18, 19, 25, 26 AFP haseasily met its burden ofestablishingcoverage
under the policyy offering evidencewhich, if true,demonstratethat Columbia’sapplicationof
the Named Storm deductibleto damagescausedby Sandywas improper. Thus, Plaintiff has
allegeda plausibleclaim for recovery.

Whereaghis Court findsthat Plaintiff hassufficiently allegeda facially plausibleclaim
that AFP is entitledto coveragdor its lossesunder thePolicy,

IT IS this 26™ day ofFebruary, 2014,

ORDERED thatDefendant’amotionto dismiss(ECFNo. 3) is denied

g/Peter G. Sheridan
PETERG. SHERIDAN, U.S.D.J.
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